advised Complainant that it determined that a violation of
S-105(c) had not occurred. On or about March 7, 1986,
Complainant filed his Complaint with the Commission.

Subsequent to notice, these cases were scheduled and heard
in Harlan, Kentucky, on November 18 and 19, 1986. After the
hearing, based upon a joint request from the Parties, the time to
file briefs was extended until February 20, 1987. Complainant
filed its brief on February 13, and Respondent filed its brief on
February 20, 1987.  Based on a joint request by the Parties the
time to file reply briefs was extended until March 20, 1987, and
reply briefs were filed on March 23, 1987.

Harley Smith, Lawrence Taylor, Larry Joe Gross, and Leon
Allen testified for Complainant. Clyde E. Coins, David Howard,
Dewey Simpson, Isom G. Smith, Henry Saylor, Roy Chasteen, Tom
Baker, Amato Hoskins, and Glen Green testified for Respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Complainant and Respondent are protected by, and subject to,
the provisions of the Mine Safety Act, specifically Section 105 (c)
of the Act.  I have jurisdiction to decide this case.

The Commission, in a recent decision, Goff v. Youghiogheny
& Ohio Coal Company, 8 FMSHRC 1860 (December 1986), reiterated
the legal standards to be applied in a case where a miner has
alleged acts of discrimination. The Commission, Goff, supra, at
1863, stated as follows:

A complaining miner establishes a prima facie case of
prohibited discrimination under the Mine Act by proving
that he engaged in protected activity and that the
adverse action complained of was motivated in any part
by that activity.  Pasula, 2 FMSHRC at 2797-2800;
Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMSHRC 803, 817-18 (April 19817; The operator
may rebut the prima facie case by showing either that
no protected activity occurred or that the adverse
action was not motivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See also
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958-59 "
(D.C. Cir 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96
(6th Cir. 1983) (specifically approving the
Commission's Pasula-Robinette test).

Protected Activities

Harley Smith, the Complainant, who has been a mine foreman,
miner operator, and scoop operator, started to work for the
Respondent in 1976. in December 1984, Smith was transferred to
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